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1. Introduction 

1.1 Summary of Planning Proposal 

This planning proposal seeks to amend the Ballina Local Environmental Plan 2012 to relocate 
the neighbourhood commercial centre within the Ballina Heights Estate, in Cumbalum. 

The planning proposal will achieve this by: 

• Applying the B2 Local Centre zone to an area of land currently zoned R3 Medium 
Density zone. 

• Applying the R3 Medium Density Residential zone to parts of the area currently within 
the B2 Local Centre zone.  

• Retain the B2 Local Centre zone to an area of land currently zoned B2 Local Centre 
zone in parts of the site that are unsuitable for residential zoning by virtue of proximity 
to road noise from the Pacific Highway.   

• Consequential amendments to the Minimum Lot Size map, Height of Buildings map 
and Floor Space Ratios map in line with the changes in zoning (detailed below). 

Maps illustrating the proposed changes are provided in section 3.1.1 of this planning proposal 
and Appendix 5 in standard LEP map sheet format. 

A voluntary planning agreement is associated with this planning proposal, as outlined below.  
A copy of the agreement is provided in Appendix 2. 

NOTE: After 26 April 2023 the B2 zone will be replaced with an E1 Local Centre zone. 

1.2  Council Resolutions 

The Council considered this planning proposal at its Ordinary Meeting held on 24 March 2022 
and resolved as follows [Minute No. 220322/5]: 

1.   That Council prepare a planning proposal to amend the Ballina Local Environmental 
Plan 2012 to apply the B2 Neighbourhood Commercial zone to part of Lot 66 D 
1276775 and apply the R3 Medium Density Residential zone to part of Lot 497 of DP 
1261230 as well as associated adjustments to related planning provisions, as outlined 
in this report. 

2. That the General Manager is authorised to progress voluntary planning agreement 
negotiations with the proponent addressing affordable housing and commercial 
development timing in association with the proposed changes to land use zoning. 

3.  That following the finalisation of negotiations set out in point 2, Council refer the 
planning proposal referred to in point 1 to the Department of Planning, Industry and 
the Environment for Gateway determination. 

4.    That following the receipt of a Gateway determination, that any voluntary planning 
agreement and the planning proposal be reported to Council for endorsement, prior to 
public exhibition. 

5.   That the developers of the Ballina Heights Estate be encouraged to proceed with the 
development of the neighbourhood commercial centre, as a matter of urgency. 
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6. That Council liaise with the developers of Banyan Hill to explore options for the 
designation of a neighbourhood shop site within the northern part of the residential 
estate. 

7.  That the Department of Planning and Environment be advised that Council wishes to 
exercise its delegated plan making functions for this LEP amendment. 

8.   That Council negotiate further with the developers to increase the area of land 
dedicated to attainable housing within the Voluntary Planning Agreement. 

 
This matter was further considered at Council’s Ordinary Meeting held on 24 November 
2022, in relation to the finalisation of the voluntary planning agreement.  The Council 
resolved as follows [Minute No. 241122/5]: 

1.  That Council endorses the finalisation of the Voluntary Planning Agreement on the 
basis of Attachment 3 to this report, and subject to final legal advice for the purposes 
of proceeding to Gateway determination and public exhibition of the planning 
proposal.  

2.  That subject to Vixsun agreeing to the Voluntary Planning Agreement, the Planning 
Proposal, provided as Attachment 2 to this report, to amend the Ballina Local 
Environmental Plan 2012, be referred to the Department of Planning and 
Environment for Gateway Determination.  

3.  That Council advise the Department of Planning and Environment that Council 
wishes to exercise its delegation functions with respect to the planning proposal.  

4.  That subject to Council receiving an affirmative Gateway Determination, the planning 
proposal and voluntary planning agreement be placed on public exhibition in 
accordance with Council’s standard procedures.  

5.  That the Council receive a further report on this matter following the conclusion of the 
public exhibition.  

6.  That Council advise the Ballina Heights developers that Council requires the 
Registration of the Voluntary Planning Agreement to occur prior to the finalisation of 
the planning proposal as per Council’s Voluntary Planning Agreements Policy.  

 
A copy of the reports considered by the Council, and the associated Council Minutes, are 
provided in Appendix 1. 
 

1.3 Gateway Determination 
 

The Department of Planning and Environment issued a Gateway determination, dated 17 

March 2023, allowing this matter to progress to public exhibition. 

The Gateway determination required the consultation of the following Government agencies: 

• Transport for NSW 

• NSW Rural Fire Service 

• The Civil Aviation Safety Authority 

A copy of the Gateway determination is provided in Appendix 4. 
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2. Objectives & Intended Outcomes 

The objective of this planning proposal is to: 

• Relocate the neighbourhood commercial zone within the Ballina Heights Estate to a 
more commercially viable site to facilitate the timely provision of neighbourhood 
commercial facilities to the locality. 

The intended outcomes of this planning proposal are to: 

• Amend the Zone Map (LZN) to apply the B2 Local Centre zone to land, being part of 
Lot 667 of DP 1280013, which is currently subject to the R3 Medium Density 
Residential zone.   

• Amend the Zone Map (LZN) to apply the R3 Medium Density Residential zone to land, 
being part of Lot 497 of DP 1261230, which is currently subject to the B2 Local Centre 
zone.   

• Amend the Minimum Lot Size Map (LSZ) to align with the above zone changes, such 
that the 450m2 minimum lot size standard is to be applied to the land to be zoned R3 
Medium Density Residential and the 800m2 minimum lot size standard is to be applied 
to the land that is to be zoned B2 Local Centre. 

• Amend the Height of Buildings Map (HOB) to align with the above zone changes, such 
that the 8.5m building height standard is to be applied to the land to be zoned R3 
Medium Density and the 9m building height standard is to be applied to the land to be 
zoned B2 Local Centre.  

• Amend the Floor Space Ratio Map (FSR) to align with the above zone changes, such 
that the FSR of 0.6:1 is to be applied to the land to be zoned B2 Local Centre and is 
to be left blank with respect to the land to be zoned R3 Medium Density (the standard 
of 0.5:1 will therefore apply under the terms of Clause 4.4 of the Ballina LEP 2012).  

A voluntary planning agreement (VPA) has been prepared in association with the planning 
proposal, which will have the following effect: 

• Obligates the developer to have substantially commenced the development of the 
neighbourhood commercial centre development, prior to subdividing the residential 
land to which the planning proposal relates. 

• Obligates the Roman Catholic Church, one of the owners of the land, to deliver a 
minimum of 5 affordable rental dwellings to be held in perpetuity for this purpose in the 
Church’s property portfolio, or otherwise to transfer title of a 1,500m2 residential site to 
Council for the delivery of affordable rental housing.  
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3. Explanation of Provisions 

3.1 Land to which the Planning Proposal Applies 

This planning proposal relates to the following land (as shown below): 

• Part of Lot 497 of DP 1261230 

• Part of Lot 667 of DP 1280013 

 

The LEP Subject Site Map is provided in Appendix 5. 

The voluntary planning agreement relating to this matter applies to additional land in the 
vicinity of the subject land.  A copy of the voluntary planning agreement is provided in 
Appendix 2. 
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3.2 The Proposal 

3.1.1 Plain English Version 

This proposal involves amendment to several maps within the Ballina Local Environmental 
Plan 2012 including the zoning map, minimum lot size map, height of buildings map and floor 
space ratio map. 

The outcome of the planning proposal will be to relocate the neighbourhood commercial centre 
zone to a more commercially viable site within the estate, to facilitate the timely provision of 
neighbourhood commercial facilities to the residents of the locality. 

The planning proposal is supported by a voluntary planning agreement (VPA), which is 
provided in Appendix 2.  The purpose of the VPA is to ensure the development of the 
neighbourhood commercial centre proceeds prior to the subdivision of the residential land 
and commits the owner of the land to provide five affordable rental dwellings. 

The NSW Government is currently progressing the implementation of the State Environmental 
Planning Policy Amendment (Land Use Zones) (No.2) 2022 that will alter land uses zone and 
clauses within the Ballina LEP 2012 on 26 April 2023.  The effect of these changes is to amend 
the existing business/commercial zones such that the current B2 Local Centre zone will 
become the E1 Local Centre zone (equivalent under the new zoning regime).   

Following the SEPP (Land Use Zones) (No.2) 2022 coming into effect, the zoning (LZN) maps 
associated with this planning proposal will be updated, prior to finalisation.Having regard to 
the above, the proposed map changes are illustrated below.   

     
        EXISTING ZONING     PROPOSED ZONING* 

*After 26 April 2023 the B2 zone will be 
replaced with an E1 Local Centre zone. 
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The consequential changes to the other LEP maps are illustrated below. 

      

EXISTING MINIMUM LOT SIZE    PROPOSED MINIMUM LOT SIZE 

(G = 450m2; S = 800m2) 

 

      

EXISTING BUILDING HEIGHT                  PROPOSED BUILDING HEIGHT 
               STANDARD           STANDARD 

(I = 8.5m; J = 9m) 
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          EXISTING FLOOR SPACE RATIO        PROPOSED FLOOR SPACE RATIO 
             STANDARD     STANDARD 

(F = 0.6) 

 

4. Justification 

4.1 Section A – Need for the Planning Proposal 

Q1 Is the planning proposal a result of an endorsed LSPS, strategic study or 
report? 
 

No.  The planning proposal has come about as a result of Council’s liaison with the 
developers of the land regarding the timely provision of neighbourhood commercial 
facilities in the locality. 

A report considered at the Ordinary Meeting of the Council held on 24 March 2022 
(provided in Appendix 1) provides the context for how this matter arose. 

Considerations regarding the location and amount of land required of the 
neighbourhood commercial centre was, however, informed by a Commercial and 
Employment Lands Study prepared on Council’s behalf by consultants HillPDA.  The 
study noted the following with respect to the Ballina Heights Neighbourhood 
Commercial Centre (referred to in the report as ‘Cumbalum Precinct A’): 

Currently there is a 12 hectare site zoned B2 for a village centre in Cumbalum on Ballina 
Heights Drive and further to the north is another area of around 3 hectares zoned B2 for a 
future village centre. 

Forecast.ID is showing only 4,227 people living in the Cumbalum, Kinvara and Tintenbar 
area by 2036 which means a centre not much larger than say 2,000sqm to 3,000sqm of 
shop front space is required. 1.7ha should be sufficient size for a B2 zone. That said the 
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site on the corner of Ballina Heights Drive and Power Drive is a better location for the 
centre. It is as central as the current 12ha site but also closer to the main entry point into 
Cumbalum from Ballina and closer to the on/off ramps of the Pacific Motorway. 

The outcome of the planning proposal is consistent with the recommendations of the 
Commercial and Employment Lands Study prepared on Council’s behalf. 

Q2 Is the planning proposal the best means of achieving the objectives or 
intended outcomes, or is there a better way? 

An LEP amendment is the most appropriate means of achieving the intended 
outcomes.   

It is noted that a voluntary planning agreement has been offered by the developer of 
the land to further support the objectives of the planning proposal, with respect to the 

timely delivery of neighbourhood commercial facilities to the locality.4.2
 Section B – Relationship to Strategic Planning Framework 

Q3 Will the planning proposal give effect to the objectives and actions of the 
applicable regional or district plan or strategy (including any exhibited draft 
plans or strategies)? 

The planning proposal is generally consistent with the objectives and actions set out 
in the North Coast Regional Plan 2041.  The planning proposal supports Objective 11 
(Support cities and centres and coordinate the supply of well-located employment land) 
and Objective 2 (Provide for more affordable and low cost housing). 

The planning proposal is, however, inconsistent with Objective 16 (Increase active and 
public transport usage).  This is due to the relocation of the neighbourhood commercial 
centre in the manner proposed will result in a reduced walkable catchment to the 
neighbourhood commercial centre servicing the locality, potentially discouraging 
walking and cycling to access local services.  This inconsistency is considered 
justifiable, however, on the basis that the proposal will expedite the provision of 
neighbourhood commercial facilities to the locality, having regard to the improved 
commercial viability of the proposed site and the private ownership of the land. 

Q4 Is the planning proposal consistent with a council LSPS that has been 
endorsed by the Planning Secretary or GSC, or another endorsed local strategy 
or strategic plan? 

The planning proposal is generally consistent with the intent of the Ballina Shire LSPS 
2020, with respect to reinforcing the Ballina Shire Commercial and Industrial Hierarchy. 

Q5 Is the planning proposal consistent with any other applicable State and 
regional studies or strategies? 

Yes. The planning proposal is generally consistent with the Northern Rivers Regional 
Economic Development Strategy (2018 & 2023 Update). 

Q6 Is the planning proposal consistent with applicable State Environmental 
Planning Policies? 

Yes.  The planning proposal is consistent with applicable State Environmental 
Planning Policies (SEPPs). 
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Q6 Is the planning proposal consistent with applicable Ministerial Directions 
(section 9.1 directions)? 

A Section 9.1 Direction Checklist for the planning proposal is provided at Appendix 3. 

4.3 Section C – Environmental, Social and Economic Impact 

Q7 Is there any likelihood that critical habitat or threatened species, population or 
ecological communities, or their habitats, will be adversely affected as a result 
of the proposal? 

No.  The proposal relates to sites which are currently zoned for urban purposes and 
upon which preparatory site works (filling and site clearing) have been undertaken.  

Q8 Are there any other likely environmental effects as a result of the planning 
proposal and how are they proposed to be managed? 

No.   

Q9 Has the planning proposal adequately addressed any social and economic 
effects? 

The proposal seeks to balance the social and economic impacts associated with the 
provision of neighbourhood community facilities to the locality.      

The public exhibition processes associated with the planning proposal may provide 
further input for the Council’s consideration of the social and economic impacts of the 
proposal.   

4.4 Section D – State and Commonwealth Interests 

Q10 Is there adequate public infrastructure for the planning proposal? 

Yes. 

Adequate infrastructure is provided to the site to enable the outcomes intended by the 
planning proposal. 

Q11 What are the views of State and Commonwealth public authorities consulted in 
accordance with the Gateway determination? 

Consultation has been undertaken with the Government agencies listed below, subject 
to the terms of the Gateway determination.  

Responses received from the NSW Rural Fire Service and the Civil Aviation Safety 
Authority are contained in Appendix 7. Transport for NSWNSW Rural Fire ServiceThe 
Civil Aviation Safety Authority (CASA)  
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5. Mapping 

The planning proposal seeks to amend the following LEP maps and map sheets: 

• Land Zoning Map – LZN_005B  

• Minimum Lot Size Map – LSZ_005B 

• Height of Buildings Map – HOB_005 

• Floor Space Ratio Map – FSR_005B 

Draft maps reflecting the changes being sought by this planning proposal are provided in 
Appendix 5. 

 

6. Community Consultation 

This proposal will be publicly exhibited in accordance with the Gateway determination and the 
terms of the Environmental Planning and Assessment Act 1979. 

The following Government agencies have been consulted in relation to the planning proposal, 
as per the Department’s Gateway determination: 

• Transport for NSW 

• NSW Rural Fire Service 

• The Civil Aviation Safety Authority (CASA) and the manager of the Ballina-Byron 
Gateway Airport. 

 

7. Timeline 

The proposed timeline for completion of the planning proposal is as follows: 

Plan Making Step 
Estimated Completion 
(Before) 

Gateway determination January 2023 

Government agency consultation February 2023 

Public exhibition period April - May 2023 

Public hearing N/A 

Submissions assessment June 2023 

RPA assessment of planning proposal and exhibition outcomes July 2023 

Submission of endorsed LEP to DP&I for finalisation August 2023 
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Plan Making Step 
Estimated Completion 
(Before) 

RPA decision to make the LEP amendment (if delegated) August 2023 

Forward LEP amendment to DP&E for notification (if delegated) August 2023 

Council will be exercising its local plan-making authority functions for the processing of this 
LEP amendment, under delegation from the Department of Planning and Environment. 
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8. Appendices 
 



 

 

Appendix 1 – Council Reports 
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Appendix 2 – Voluntary Planning Agreement 

 (Under separate cover) 
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Appendix 3 – Section 9.1 Direction Checklist 

Section 9.1 Direction Checklist  

Planning Proposal – Ballina Heights Neighbourhood Centre  

Direction No Compliance of Planning Proposal 

Focus area 1. Planning Systems 

1.1 Implementation of 
Regional Plans 

Justifiably inconsistent. 

The planning proposal is generally consistent with the Goals and Directions 
of the North Coast Regional Plan 2041, with the exception of Objective 16 
(Increase active and public transport usage).   

The relocation of the neighbourhood commercial centre in the manner 
proposed will result in a reduced walkable catchment to the neighbourhood 
commercial centre servicing the locality, potentially discouraging walking 
and cycling to access local services.   

This inconsistency is considered justifiable, however, on the basis that the 
proposal will expedite the provision of neighbourhood commercial facilities 
to the locality, having regard to the improved commercial viability of the 
proposed site and the private ownership of the land. 

1.2    Development of 
Aboriginal Land Council 
land. 

Does not apply. 

The planning proposal does not relate to land identified on the Land 
Application Map of chapter 3 of the State Environmental Planning Policy 
(Planning Systems) 2021. 

1.3    Approval and Referral 
Requirements 

Consistent 

The planning proposal does not contain provisions requiring concurrence, 
consultation or referral of a Minister or public authority. 

1.4    Site Specific Provisions Consistent 

The planning proposal seeks to rezone the subject land to existing zones in 
the Ballina LEP 2012 without imposing any additional development 
standards or requirements. 

Focus area 1. Place based  Do not apply to the subject planning proposal. 

Focus area 2. Design and 
Place 

Revoked. 

Focus area 3. Biodiversity and Conservation 

3.1   Conservation Zones Not inconsistent 

The Ballina Local Environmental Plan 2012 includes provisions that 
facilitate the protection and conservation of environmentally sensitive 
areas. 

The planning proposal relates only to existing urban zoned land and does 
not seek to reduce the conservation standards that apply to the land. 

3.2    Heritage Conservation Not inconsistent 

The Ballina Local Environmental Plan 2012 includes provisions that 
facilitate the conservation of heritage items including those relating to 
Indigenous cultural heritage. 

The planning proposal relates only the existing urban zoned land and does 
not seek to alter provisions relating to the conservation of cultural heritage. 

3.3    Sydney Drinking Water 
Catchments 

Does not apply to Ballina Shire. 

3.4    Application of C2 and C3 
Zones and Environmental 
Overlays in Far North 
Coast LEPs 

Does not apply to the subject planning proposal. 
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Section 9.1 Direction Checklist  

Planning Proposal – Ballina Heights Neighbourhood Centre  

Direction No Compliance of Planning Proposal 

3.5    Recreation Vehicle Areas Consistent 

The planning proposal does not relate to development for the purpose of a 
recreation vehicle area. 

Focus area 4. Resilience and Hazards 

4.1    Flooding Not inconsistent 

The Ballina Local Environmental Plan 2012 includes provisions that give 
effect to and are consistent with the NSW Flood Prone Land Policy and the 
principles of the Floodplain Development Manual. 

The planning proposal relates to land within existing urban zones and does 
alter or impact upon relevant floodplain management considerations. 

4.2    Coastal Management Not inconsistent. 

The subject land is located within the coastal zone. 

The land to which the planning proposal relates is currently zoned for urban 
purposes.  The planning proposal will not result in a net increase in the 
intensity of land use on the land to which the proposal relates. 

The Ballina Local Environmental Plan 2012 provides the consideration of 
coastal zone management matters. 

4.3    Planning for Bushfire 
Protection 

Not inconsistent 

Parts of the subject land are identified as being within a bushfire hazard 
area. 

The planning proposal will not result in an increase in bushfire hazard 
relating future development on the subject land. 

It is intended that the NSW Rural Fire Service will be consulted in relation 
to the planning proposal. 

4.4    Remediation of 
Contaminated Land 

Consistent. 

The subject planning proposal relates to land that is currently zoned for 
urban purposes.  The potential for land contamination due to previous land 
uses was considered in the initial zoning of the land for urban purposes. 

4.5    Acid Sulfate Soils Not inconsistent 

The subject site includes land identified as being subject to the risk of acid 
sulfate soils. 

The subject planning proposal relates to land that is currently zoned for 
urban purposes.   

The Ballina Local Environmental Plan 2012 includes provisions relating to 
the management of acid sulfate soils. 

4.6    Mine Subsistence and 
Unstable Land 

Does not apply. 

Focus area 5. Transport and Infrastructure 

5.1    Integrating Land Use and 
Transport 

Justifiably inconsistent. 

The planning proposal will result in the relocation of the neighbourhood 
commercial centre such that a more car dependent outcome will likely 
result, due to reduced walkable catchment and topography. 

The inconsistency is justified on the basis that Council is seeking to 
facilitate the timely provision of neighbourhood commercial facilities to the 
locality.   

5.2    Reserving Land for 
Public Purposes 

Does not apply. 

The planning proposal does not create, alter or reduce existing zonings or 
reservations of land for public purposes. 
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Section 9.1 Direction Checklist  

Planning Proposal – Ballina Heights Neighbourhood Centre  

Direction No Compliance of Planning Proposal 

5.3    Development Near 
Regulated Airports and 
Defence Airfields 

Not inconsistent 

The subject land is located within the vicinity of a regulated airport, 
including land (the existing commercial site) that breaches the Obstacle 
Limitation Surface (OLS) of the Ballina-Byron Gateway Airport.  It is noted, 
however, that the planning proposal relates to land with existing urban 
zoning and will result in the reduction of the building height standard (by 
0.5m) for part of the site that is within the OLS. 

Notwithstanding, consultation will be undertaken with the management of 
the Airport and air safety regulators, in accordance with the terms of the 
Direction. 

5.4    Shooting Ranges Does not apply. 

The planning proposal does not relate to land adjacent to, or adjoining, an 
existing shooting range. 

Focus area 6. Housing 

6.1    Residential Zones Consistent. 

The planning proposal will increase the availability and diversity of housing 
provision within the residential estate.  Relocation of the neighbourhood 
centre also provides for improved shop-top housing opportunities. 

6.2    Caravan Parks and 
Manufactured Home 
Estates 

Does not apply 

Focus area 7. Industry and Employment 

7.1    Business and Industrial 
Zones 

Justifiably inconsistent. 

The planning proposal involves the relocation and reduction in area zoned 
for commercial purposes.  It is noted, however, that the original commercial 
zoning was applied over 20 years ago.   

The inconsistency is justified on the basis of a commercial needs analysis 
which indicates a commercial area comprising a minimum of 1.7ha is 
required to service the commercial needs of the locality.  A copy of the 
commercial needs analysis is provided in Appendix 6. 

The Minister’s delegate has agreed that the inconsistency of the planning 
proposal is justified in accordance with the terms of this Direction. 

7.2    Reduction in non-hosted 
short-term renal 
accommodation period.     

Does not apply to Ballina Shire. 

7.3    Commercial and Retail 
Development along the 
Pacific Highway, North 
Coast 

Consistent. 

The proposed relocation of the neighbourhood commercial centre, whist 
visible from the Pacific Highway, is to be located within a distinct urban 
centre (being the Ballina Heights Estate) ‘rather than being spread along 
the highway’ as per the Direction. 

Focus area 8. Resources and Energy 

8.1     Mining, Petroleum 
Production and 
Extractive Industries 

Does not apply. 

The planning proposal does not impact on significant reserves of coal, 
other minerals, petroleum or extractive materials. 

Focus area 9. Primary Production 

9.1     Rural Zones Does not apply. 

The planning proposal does not relate to land within a rural zone. 

9.2     Rural Lands Does not apply. 

The planning proposal does not relate to, or impact upon, rural lands. 
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Section 9.1 Direction Checklist  

Planning Proposal – Ballina Heights Neighbourhood Centre  

Direction No Compliance of Planning Proposal 

9.3     Oyster Aquaculture Does not apply. 

The planning proposal does not relate, or impact upon, to oyster 
aquaculture. 

9.4     Farmland of State and 
Regional Significance on 
the NSW Far North 
Coast  

Does not apply. 

The planning proposal does not relate to land identified as State or 
Regionally significant farmland under the terms of the Direction. 
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Appendix 4 – Gateway Determination 
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Appendix 5 – Mapping  
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Appendix 6 – Ballina Commercial Centres and Employment Lands Study  

(Under separate cover) 

  



Planning Proposal 21/002 – Ballina Heights Neighbourhood Commercial Centre 

 

 
 

Appendix 7 – Response to Agency Consultation 

Response from CASA and NSWRFS below: 
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